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Leading Articles
THE TORRENS LAW
B. M. WEBSTER, ESQ.

TAX SALES AND TAX TITLES IN COLORADO
JOHN F. MAIL, ESQ.

VERBAL LEASES
JESSE H. SHERMAN, ESQ.

THE MAKING OF AN ABSTRACT
MINNIE H. OAKES

REAL ESTATE TITLE INSURANCE
GOLDING FAIRFIELD, ESQ.

FARM TITLES
HON. BENJAMIN GRIFFITH
NEXT REGULAR MEETING Tuesday, October 5, 1926, 12:15 P. M.
LUNCHEON MEETING Albany Hotel Dining Room
The report of the Minimum Fee Committee will be considered. R. H. Walker and
Luke J. Kavanaugh will lead the discussion.
Seventy-nine newly admitted attorneys and the members of the Supreme Court
and of the Denver Courts will attend as our guests.
All members are urged to attend the admission ceremonies at the Supreme Court
6t 10 o'clock A. M. on that day.
Note the change of date and place:
Adjournment Promptly at 1:45-BE ON TIME
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THE

LANDON ABSTRACT CO.
1718 Champa St.

Two Complete Sets of Books

Denver Co.
Abstracts of Adams Co.
Arapahoe Co.

Properties

Finest Monument
Is not that which
the living man erects to the dead,
but is erected biy the dead
in his service to those
still living.
It stands as a symbol of his sacrifice
and loving kindness,
carrying out the plans man makes
for his family,
his business associates, the community
in which he lives.

C1he Capitol Life Insurance
Company
DENVER, COLORADO
Over $85,000,000 of Insurance tn Force
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Our great problem is to fill each
day so full of sunshine, of plain
living and high thinking, that
there can te no commonness or
unhappiness in our lives.
-Orison

Swett Marden.

"Gentlemen of the Bar!"
Presumably, the Bar is composed of
gentlemen.
Its dignity, its efficiency, and the
public esteem in which the Bar has
ever been held, can only be maintained
when that presumption is founded in
fact.
Whatever just criticism is directed
(and
against the legal profession,
just now we seem to be coming in for

Victor A. Miller
more than our share of editorial abuse
in the daily press), doubtless arises
from the fact that occasionally someone gets himself admitted to practice
whose methods and manners are not
those of a gentleman and, therefore,
reflect upon the profession at large.
What is a gentleman?
After all, isn't he merely a man who
is gentle; one who deals in a kindly
and honorable way with his fellows;
and isn't it true that no one who fairly measures up to the title can by any
possibility work an injury to his profession?
No gentleman bullyragA a witness;
no gentleman takes unfair advantage
of either his opponent or the court;
no gentleman deceives anyone; no
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gentleman obstructs or embarrasses
the machinery of justice; no gentleman
does any of the unfair things of which
the law and lawyers are so frequently
accused in newspaper editorials.
The fact that in rare instances some
renegade practitioner is guilty of conduct unbecoming an officer of the court
and, a gentleman affords no excuse for
the newspapers treating the whole profession as if it were made up of
shysters.
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But, unjust as these press criticisms
may be in the great majority of instances, they are not wholly without
foundation and the Record, therefore,
believes that the Association can perform no more useful service than to
constantly impress upon each of us the
importance and necessity of meticulously maintaining, at all times, in all
places, and in every particular, the
high standards and good manners of
"Gentlemen of the Bar."

The September Meeting
Here and there, it may be, a sleepy
lawyer can be found but certain it is
that no one who listened in on the
luncheon meeting, held at the Chamber
of Commerce on September thirteenth,
can gainsay the fact that the Bar of
Denver is alive to its duties and responsibilities and active, individually
and collectively, in promoting the welfare of the community and the state.
Music with our Meals.
Tasteful music by Mrs. Writer,
violinist, and Mrs. Reynolds, pianist,
enlivened the occasion and, as a subtle tribute to the retiring president,
Judge Butler, their first number was
"Farewell to Thee," which plaintive
melody was played most effectively
by these two talented musicians.
Mr. Doud is Introduced.
The first speaker to be introduced
by Mr. James A. Marsh, who presided at the meeting, was Mr. A. L.
Doud, called upon because of the
celebration of his golden wedding
anniversary. Mr. Marsh referred to
him as "the youngest member of the
Denver Bar who had ever had a
golden wedding" and compared him
to Chauncey Depew who, when asked who he would rather be if he were
not himself, blithely replied that he
would rather be Mrs. Depew's second
husband.

The Bridegroom Responds.
Mr. Doud, responding, said that he
was embarrased by the reception but
that he attributed it to youth and inexperience and would let it go at
that. "For forty years and more,"
he said, "I have been fighting you
fellows and when I came to Denver
even Judge Platt Rogers was a mere
youngster."
He had passed fifty
years of wedded life and was inviting the world to his golden wedding
party. He thought the world might
not wholly attend, however, and,
fearing that his friends might not
turn out in respectable numbers, he
had decided to invite his enemies,
so the Denver Bar was invited to
Trinity Temple the evening of September fourteenth upon condition
that no one would be permitted to
bring a present.
An Official Felicitator is Appointed.
Mr. Marsh said he thought it a
proper thing to appoint someone to
deliver the felicitations of the Association to Mr. and Mrs. Doud at
their golden wedding party and accordingly named Mr. Hickman Walker to act in that capacity.
Judge Butler is Introduced.
Introducing the speaker of the
day, Hon. Charles C. Butler, Mr.
Marsh declared that if modern civ-
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ilization were ever lost it would be
lost in a crowd, and that to enjoy
the benefits of mass civilization
without suffering its disadvantages,
was our object. Everything good,
however, was the result of individual
effort. No government ever wrote a
book, invented a machine or discovered a country, and whatever the
Denver Bar might accomplish must
be the result of individual initiative. It was with these thoughts in
mind that the officers of the Association believed it appropriate to discuss at this meeting the activities of
the Association and there was no
one better qualified to do this than
our respected and well-beloved retiring president,
the
Honorable
Charles C. Butler whose remarkable
initiative and able administration of
the affairs of the Association had,
during the past year, brought it to
the fore among the Bar Associations
of the nation.
Judge Butler then spoke as follows:
Judge Butler Responds.
Mr. President and Members of the
Association:
Looking Backward.
Since its organization 35 years
ago the association has been steadily
increasing
its membership
and
broadening the field of its activities.
The past year has been no exception.
The special evening meetings afforded us an opportunity to meet men
of national reputation-Hon. Chester
I. Long, then president of the American Bar Association, and Hon.
Charles S. Whitman, now its president, and to enjoy their inspiring
addresses. The annual banquet, a
departure from the formal affairs of
recent years, was an occasion of
mirth and merriment and kindly
jest. Our regular monthly luncheon
meetings served not only to promote
good-fellowship, but also to instruct,

and at the annual meeting we enjoyed the outstanding address of Dr.
Norlin, president of the University
of Colorado. Time will not permit
me to speak in detail of the various
addresses delivered during the year.
They were interesting, instructive
and entertaining. The members of
the meetings and banquet committees are entitled to credit and thanks
for their untiring efforts.
The American Bar Meeting.
The outstanding event of the year,
of course, was the meeting of the
American Bar Association. This association, the Colorado Bar Association, the Denver Law Club, and other
local bar organizations throughout
the state, by their united efforts,
procured the meeting to be held in
Denver, and, under the able leadership of Mr. James Grafton Rogers,
general chairman, entertained the
visitors in a manner never excelled
in the history of the American Bar
Association. It is impossible to overestimate the efficient service rendered by President Rogers and the committees acting under his direction.
The program was carried out with
military precision. The meeting was
an inspiration.
In Re "Record"
During the year the Record has
been enlarged and its usefulness increased. Arrangements were made
whereby, up to 16 pages, it is printed without cost to the association.
The Record has great possibilities.
There is no reason why, in course
of time, the Record may not become
the leading law periodical of the
west. Dean Pound wrote to the secretary, asking for the complete set
and requested that future numbers
be sent to the Harvard Law school.
Suggestions for Contributions.
There is plenty of talent among
the Denver lawyers.
They should
consider it an honor to be asked to
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contribute articles, and they should
respond, not grudgingly, but cheerfully and promptly. No doubt notable
lawyers throughout
the United
States, if invited to do so, would
send in their contributions. I suggest that an effort along this line
be made. The deans and professors
of the various law schools may be
appealed to with excellent results.
Re Recruits.
In recent years it has been the
custom to invite the newly admitted
members of the bar to lunch with us
as our guests. This should be continued. Admission to the bar is an
important event-an
honor-and
that fact should be impressed upon
the minds of those admitted. It is
well for us to celebrate with fitting
ceremony their admission to the profession.
Limited Memberships Suggested.
It would be well, I think, to make
some provision whereby those who
have been admitted a year or less
may be given a limited membership
in the association,-say without the
right to vote-for $2 dues-and those
who have been admitted over one
year, but not exceeding two years,
for $4 dues. Any time they desire
full membership
an application
should be made and passed upon as
at present.
Aiding Legal Aid.
This association initiated a movement resulting in the organization
of the Legal Aid Society. A few
months ago we succeeded in securing its admission into the Community Chest. The society is doing
splendid work, considering the financial handicap under which it has
labored. Such a society is needed
in every large city. Its admission
into the Community Chest does not
relieve us of the moral obligation to
give it assistance. We should increase our subscription to the Chest

by such amount as we would contribute to the society if it were not
a member. At its organization it
was expected that one-third of the
necessary contributions would come
from the members of the Denver Bar
Association and two-thirds from
other sources. There is a deficit
that it is hoped will be made good.
The society deserves, and no doubt
will receive, the assistance of our
members.
Criminal Justice.
Early in 1925 the association approved five legislative bills drawn
by the committee on the Administration of Criminal Justice. The bills
were introduced; two of them became laws, and three did not. The
bills are described in the Record for
February, 1925, and their fate, in the
May number. I suggest that it would
be well for the present committee
to make an effort to secure the passage by the incoming legislature of
the three bills that failed to become
laws in 1925. In view of the fact
that we now have a Legal Aid Society to look after civil cases, it may
be well to have the Public Defender
bill so worded as to provide assistance in only criminal cases. This
may make it more acceptable to the
legislature.
Police Court Committee.
Our special committee on Police
Court has under consideration a matter of the utmost importance. To
many persons the Police Court
stands for the administration of justice in this country. The only contact they have with government is
had in that court. Their opinion of
the administration of justice in this
country is formed entirely from their
experience in thF~t court. It is as
important that law should be administered justly in the police court as
in our other courts. The importance
of a case, in its broadest, truest,
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sense, should not. cannot, be measured alone by the amount of money
involved. That is a false standard
that we have too frequently used as
our only standard. The law cannot
be administered justly when the
number of judges is so grossly inadequate that only a few moments
can be given to the trial of each
case. Those who are taken before
the police judge in endless procession are human beings, made in the
image of their Creator, and unless we
awaken to the danger of the present
situation and remedy it, we cannot
justly complain when we discover
that bolshevism stalks abroad in the
land. We await with great interest
the report of the committee.
Professional Ethics.
The committee on Professional
Ethics has been functioning in a
satisfactory manner. It is to be
hoped that the committee will continue to publish in the Record the
questions submitted to it and its
answers thereto. They are interesting and helpful.
Membership.
The membership committee has
worked hard, with excellent results;
so also has the memorial committee.
A number of the committees have
not reported as yet, so no statement
can be made as to the extent of their
activities.
Impress the Press.
Upon appointing the committee on
the relation of the press to judicial
procedure, I wrote to the president
of the Denver Press Club, suggesting
the appointment of a similar committee by that club, and joint meetings of the two committees to discuss matters of common interest. No
response was received. The matter
is of such importance that I suggest
°
a renewal of the effort.-
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Results and the Future.
On the whole, the past year has
been a satisfactory one. But we
Much remust not rest content.
mains to be done to strengthen and
improve the association and increase
its usefulness. The new officers are
fully alive to the possibilities and
are determined to spare no pains to
make the association more than ever
a source of helpfulness and inspiration to its members and an instrument of useful service to the community. Let us all do our share to
help them to bring about that result..
Steele Cuts into Judicial Salaries
Subject.
When Judge Butler had concluded
amid hearty aplause, Mr. Marsh introduced Mr. George P. Steele, Chairman of the Colorado Bar Association's Committee on Judicial Salaries. Mr. Steele said that if one had
a hobby he was apt to attach too
much importance to it; that his hobby was to try to help the judiciary
of Colorado in the matter of obtainand
ing adequate compensation;
that this subject, like the weather,
was one discussed by everybody
without ever having anything done
Everyone, he declared
about it.
agreed that it was a shame and a
disgrace that Colorado's judicial pay
was second lowest in the entire
He had canvassed the
country.
situation outside of Denver, addressing meetings all over the state and
he wanted us to-know that lawyers
in other Colorado cities were busy
on the problem. It was his hope
that we would do here what the
other lawyers outside of Denver
were doing and he urged that some
member of the, Association should
appear at every luncheon club meeting in the city to explain the proposed amendment concerning judicial salaries. Colorado was fortieth
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on the list of states, he said, in respect to judicial salaries and there
were only two states paying judges
less than we do and in these states
there was additional compensation
provided for by way of traveling expense reimbursements and similar
perquisites.
The average judicial
pay in the economical Northeastern
states was fifty per cent higher than
in Colorado and this applied also to
the Southern states. People needed
little urging, he thought, to get behind the measure individually and
we ought to make it our business to
tell the laymen what we knew about
it and to urge them to get behind
the proposed amendment and see to
it that it was enacted into law.
A Good Marsh Joke.
Mr. Marsh said that Mr. Steele had
the right system; that we should
make a noise about it, as noise was
one of our leading infant industries.
He then asked the members present
to offer their views on the various
activities of the Association.
Rotruck Proposes Politics.
Mr. Rotruck was the first to respond to this invitation. Mr. Rotruck
proposed that we play a little practical politics; that we organize the
political districts of the city by committees and canvass the voters. If
we did that, he thought, we could put
the amendment over by a 50,000
majority.
Kavanaugh Hits the Press.
Mr. Kavanaugh (L. J.) was the
next volunteer. He referred to the
specious argument advanced by a
certain Denver newspaper against
the proposed amendment and suggested that the Committee on the
Relations between the Press and the
Bar attempt to convert that newspaper to the right view of the matter. He then referred to the frequent
editorials appearing in the daily
papers on the shortcomings of the

lawyer and the. law and of their
demoralizing influence and said that
it would be a simple matter to correct this attitude and to correct the
impression that all lawyers are shysters. The Police Court Committee,
he said, had made a careful study of
its subject and had assembled a
large amount of data from all over
the country on systems and methods
prevailing elsewhere in cities of
similar size. As soon as the member of the committee to whom the
task of looking up the law on how
best to proceed in providing for the
necessary changes had reported, he
said the committee itself would be
ready to report.
Munz Munches the Banks.
Mr. Munz was the next speaker.
He thought we were not doing justice to ourselves in our activities;
that we should be working more
along the lines of helpfulness to the
profession; that the banks were
doing most of the legal business in
Denver and that the profession
should take steps to see to it that
the banks kept their place and
stopped practicing law. He called
attention to the over-burdened condition of the county court and said
that the bill presented to the last
legislature and fostered by Judge
Starkweather, to correct the situation, had gone by the board through
lack of interest on the part of the
profession. We ought, he declared,
to have a law enacted, like that of
New York, restricting the banks
from intruding on the practice of the
law and also a law to relieve the
county court of its present burden.
We ought also to have a better understanding with the judges of the
courts, he thought, and through that
understanding arrive at a more efficient manner of systematizing the
business of the courts, particularly
as to the time of convening and the
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kind of business to be transacted on
particular days so that lawyers
would not waste so much time waiting a turn that never came.
Morris Gives an Opinion.
Mr. Ernest Morris was the next
He would answer Mr.
speaker.
Kavanaugh's challenge, he said. The
man who was to have advised the
Police Court Committee on the law
involved in its problem was a former
attorney general of the state. He
had referred the matter to a state
official who in turn had referred it
to Mr. Morris. Mr. Morris said he had
thereupon made an investigation of
the law and the feasibility of creating a new kind of municipal court
and had concluded that it could not
be done without changing the state
constitution. The Supreme Court,
he said, had construed the Twentieth
Amendment as applying only to
purely local and municipal affairs;
in People vs. Rush Justices of the
Peace were held to be county officers and, therefore, their jurisdiction
could be defined by the charter of
the city, but in Dixon vs. the People
the court had stated that county
judges were state officers and so
their duties could not be defined by
the city charter. If a new court
were established by the city, he
thought it would mean endless confusion. He referred to Judge Olson's
address on the Chicago municipal
courts and to the coordination of
the courts there and thought we
should review the whole matter and
have a constitutional amendment
with the idea of properly coordinating all of our courts by which the
system of justice could be conformed
to the needs of a large population.
Vogl Volunteers Some Sound Advice.
Mr. Albert Vogl was the next
speaker. He said that a year or two
ago the Association had appointed a
committee to obtain volunteers to

explain the various propositions presented to the people by way of constitutional amendments and initiated measures and he thought that we
should all volunteer our services in
this capacity at the coming election.
Mr. Vogl also thought it a mistake
for judges to be elected at the same
time as other officials because of
their involvement in politics and
that we should take advantage of
the constitutional provision permitting the election of judges at other
times and see to it that a law is enacted to this end.
Trout Says More County Judges.
Mr. Trout was the next speaker.
He thought we should have a municipal court and remarked that here
the city and county were coterminous. The most practicable scheme,
he thought, was to increase the number of county judges.
Green for Small Claims Court.
Mr. Green then referred to the possibility of a Small Claims Court and
said he had in mind presenting a
bill to the legislature for this purpose.
Garwood Cites the Record.
Mr. Omar Garwood proposed that
all suggestions as to bar activities
be sent in to the editor of the
Record.
Judge Richmond Closes.
Judge Richmond, the last speaker,
said there was a matter of considerable importance to him which
should receive the attention of the
Bar. The Rules of the Supreme
Court were, he said, in many particulars ambiguous and illustrated
this by reference to Rule 57 governing applications for writs of prohibition, which declared that only matters of public juris or matters of
grave imjortance would justify the
issuance of the writ. If any lawyer
could define publici juris or say what
constituted a matter of grave im-
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portance, he would like to have him
do so, he declared. The rules should
Richmond
Judge
be 'remedied,
thought. Apropos of judicial salaries, Judg6 Richmond said that he
had investigated the matter himself
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and advocated increases in these salaries but that the most effective
argument advanced against the proposed amendment was that no other
state allowed pensions to retired
-J. C. S.
judges.

The Torrens Law
By B. M. WEBSTFR, Esq.
of the Denver Bar
Few systems have been reformed
from within. Precedent is a powerful
factor. The old system of registration
of title papers and examination therefrom is cumbersome. The examination and reexamination of titles in a
populous and growing community, with
property rapidly changing hands, is a
wasteful expenditure of energy.
Robert Tbrrens, commissioner of
customs in Australia, saw this. He
was familiar with the registration of
ships, and the certificate of title provided under the Shipping Acts, showing the ownership thereof, undivided
interests therein, and all liens and
claims thereon. Upon becoming a register of deeds, he devised the system
of land registration under judicial decree which bears his name, and which
is the basis of practically all registration of title legislation since that date.
The first Act was passed in South
Australia, in 1858. With the favorable
introduction of the law under the personal supervision of Torrens, it gained
rapidly in popularity and soon came
into very general use.
Our own law was passed in 1903.
The measure was introduced by Senator Taylor, who for many years past
has been an able representative of
this state in Congress. 'Similar laws
have been passed in many of the
states. The law has been favorably
received and generally used only in
the states of Massachusetts and Min-

nesota, and in Cook County, in the
State of Illinois.
As originally devised, the law was
not intended to provide a way to perfect defective titles. It was a plan to
simplify the buying and selling of
land by means of a certificate of title,
which would show ownership and all
interests therein, and against the
same, without an examination of title.
Under such a system, one should be
able to transfer title to land almost
as readily as shares of stock, by the
transfer of a stock certificate. Our
present automobile registration law is
framed upon somewhat the same
basis.
Such a departure from the time
worn procedure to which we are all
accustomed can only be accomplished
by study on the part of the legal profession and the education of laymen.
The general and favorable acceptance
of such a law can only come as a result of intelligent explanation of its
benefits through lawyers and officials
who are favorable to it, or as a necessity to relieve intolerable conditions
which have arisen under the old system,-or, possibly, as a result of compulsory legislation.
It is my understanding that, after
the great fire in Chicago, there was
but one set of abstract books remaining, and that the exactions of the company owning them were so onerous
that the registration law was adopted
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by a vote of that county-as provided
by the Illinois Act-as a means of relief.
In the eastern part of this state,
many of the titles became badly involved following the panic of 1893.
Great areas of land were abandoned
by settlers, who left no trace of their
Companies and Indiwhereabouts.
viduals who had purchased tax certificates thereon, and who had made
loans on such lands failed, and the
certificates and loan papers had practically no value. They were tucked
away in drawers and boxes and sometimes handled by traders at so much
per bundle, or box,-something like
the stacks of old magazines on the
counters of the second hand bookThe Torrens Act has been
stores.
most helpful in clearing up that situation. It will possibly be a matter of
surprise to most of you to know that,
in the counties of Logan, Phillips,
and Yuma combined,
Washington
there have been a total of eleven hundred proceedings, involving some two
hundred thousand acres of land. In
a number of the other eastern counties
the law has been very considerably
used. Although the assurance funds
are still small there has never been a
claim against the fund in any of said
four counties.
In those counties registered titles
are generally accepted and the writer
does not know of a single instance in
which such a title has been declined
by a purchaser. Although prejudiced
against registered titles, many of the
larger loan companies are now accepting such titles.
In this state, we have no law providing for the bonding of abstracters.
Anyone, regardless of integrity, qualifications, or financial responsibility,
can embark In the making of abstracts. An eastern purchaser of Colorado land once said to the writer, upon being presented with a certificate
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of title under the registration law, "I
think I would rather take a certificate of title issued under Court decree
than depend upon an abstract made
by an abstracter whom I know nothing about, and who, under your law,
has no bond".
It is an interesting fact that attorneys and laymen who are familiar
with registration procedure and the
handling of registered land are uniformly favorable to it.
The constitutionality of our law was
passed upon in the case of People -vCrissman, 41 Colo. 450.
Under our law, title can be registered against the world. In White -vAinsworth 62 Colorado 514, a registered title was held good against attack
by minors, and it was also therein held
that registration against all unknown
claimants does not constitute the taking of property without just compensation.
The limitation within which the proceeding can be attacked is fixed by
statute as ninety days, from the entry
of decree.
Registered property is conveyed, encumbered and dealt with 'as if it had
not been registered.
All instruments are retained in the
office of the registrar. Thus, in event
of mistake or forgery, the original Instruments are available for inspection.
An assurance fund of one-tenth of
one per cent. of the assessed value of
the property registered is provided for
the reimbursement of any one who,
under the terms of the Act, has been
wrongfully dispossessed of property
by the registration of a title.
Under the registration laws of some
states, upon a conveyance, registration is. compulsory.
Space will not permit discussion of
the advisability of such a requirement.
Such a provision would have advantages. It would force the issue of the
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acceptance and use of the law, or
would result in its repeal.
Most Denver attorneys know we
have such a law. Few know much
more than that about it.. In this county, there have been only thirteen proceedings in the twenty-three years the
law has been on our statute books.
Query: Does this meager use of the
law in this county mean: (a) That
registration of title under the law Is
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not practicable from the viewpoint of
both the profession and the layman;
(b) or that failure to make use of it
is the result of the constitutional conservatism of the profession; (c) or
may it be attributed to mental inertia?
Perhaps the lack of use may be attributed to all three reasons, and may
It not be sometimes difficult to place
the line of distinction between the latter two.

Tax Sales and Tax Titles in Colorado
By JOHN F. MAIL, Esq.
of the Denver Bar
In the construction of the revenue
laws of Colorado, the Supreme Court
early in its history adopted two rules
of construction.
The first is that revenue laws or enactments for the levy, assessment and
collection of taxes shall be construed
liberally in favor of the State and
against the tax-payer and his property
to the end that the State may acquire
a revenue with the least possible
trouble and expense. That is to say,
all doubtful questions of taxation so
far as the levy and assessment are
concerned are resolved in favor of the
taxing power.
On the other hand, when we come
to the sale of lands (I am not here
considering the sale of personalty at
all) for delinquent taxes, the rule which
the Supreme Court adopted early in
its history is the rule in every State
in the Union and is the rule enforced
by the Supreme Court of the United
States. That is, the power tq divest
one of title to his property by a sale
thereof for taxes is a power that will
be construed with the utmost strictness against the taxing power and
against the person purchasing at a
tax sale. This is to the end that while

the State will exercise relentlessly its
power to procure a revenue sufficient
for the needs of the State, it will bear
upon the taxpayer as lightly as possible and take advantage of every technicality to the end that he may not
lose his property and be divested of his
title for a grossly inadequate consideration. But even here the legislature
and the courts, while they give him almost every opportunity to pay the tax
without losing his property, always
insist that before his property is entirely free of the lien, he must pay the
tax with a rate of interest sufficient to
induce persons to pay it for him by
tax sale purchase in the first instance
to the end that the State may have its
revenue.
Originally in the history of modern
taxation there was no limit upon the
power of the State to tax; and out of
this principle grew the maxim that
the power to tax is the power to destroy. But that power to destroy is
withheld by the people of Colorado in
their constitution from the legislative
body, and while the power to tax in
this State is exceedingly great, it has
its constitutional. limitations, which it
is not necessary here to discuss.
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The power to tax in Colorado lies in
the legislature, subject to constitutional restrictions. The power to sell
the property of the tax-payer for nonpayment of the tax rests in the legislature, subject to constitutional restrictions. But, while the courts have
never to any appreciable extent interfered with the legislature in either
the levy, assessment, the collection of
the tax or the sale of property therefor, they have by certain rules of statutory construction as hereinabove suggested put forth a restraining hand to
the end that the power of the State to
divest one of his property for nonpayment of tax shall be exercised in the
most humane manner possible consistent with the ultimate collection of the
tax; and while the legislature has provided that when the tax is levied and
assessed and remains unpaid for a
definite time the land against which
the assessment and levy is made may
be sold, and while the legislature has
provided that within a very reasonable
time after the sale, no redemption being made, the title of the owner may
be entirely divested by a tax deed, yet
the courts have ruled that every step
leading up to the deed itself must be
in extremely strict accordance with
the very letter of the statute or the
divestiture of the title by the deed
will not take place. In fact, it has
been said by one great writer on this
subject that a number of the conditions precedent to a tax sale and deed
announced by the legislature are apparently for the sole purpose of making it more difficult to acquire a valid
tax deed.
The result, therefore, is, in this
State, that it has become almost a
maxim that a tax deed unaided by any
statute of limitation is not a good or
marketable title to real property. In
this connection I am constrained to
quote from an eminent Judge of the
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late Court of Appeals
wherein he said,-

of Colorado,

"The collector of rare specimens
of legal documents searching in this
jurisdiction for a valid tax deed will
need to make diligent inquiry."
But the holder of any tax deed can
rely with confidence upon the assurance that his deed, the same as the
certificate of purchase preceding it,
affords ample security for the return
to him of his investment with an inviting rate of interest, and this must
be paid to him before the lien of the
tax can be discharged to satisfy prospective purchasers or encumbrancers.
Assuming, therefore, that a tax deed
standing alone in Colorado is not a
valid or marketable title to real property, it follows that we should next
inquire if there be any statutory enactment or procedure whereby it could
be made a good or marketable title.
If the deed be fair on its face-that
is, in substantial conformity with the
form of deed prescribed by the legislature, signed by the treasurer, acknowledged before a proper officer
and recorded, it prima facie divests
the title of the former owner; but at
any time within five years from the
recording of the deed the former owner may show a slight variance from
the strict procedure somewhere along
the line between the assessment and
the deed and still invalidate the deed;
but if the grantee in the tax deed or
his grantee should take actual possession of the property so that in order to
recover it the former owner must
bring an action for possession or ejectment under the old practice, the defendant in possession under the tax
deed may plead that the deed has been
of record for more than five years and
defeat recovery, whether he hath paid
any tax subsequent to the recording of
the deed or not; but if the deed be
void on its face, which it is in almost
all instances, the plea of this statute
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may not be interposed, because our
courts say there is nothing upon which
to base the plea, the deed showing on
its face that it is a mere nullity. Nor
can this so-called five year statute of
limitations be interposed in any action
except one brought by the former owner to recover the property against one
in possession under the tax deed. That
is to say, it cannot be interposed in
actions to remove cloud, to quiet title,
injunction or any other possible action
than one to recover possession of the
property. So that this five year limitation act, which is found in the revenue laws, is exceedingly restricted
in its availability.
There are two other statutes of limitation not found in the revenue laws
but in the general limitation laws of
the State, one being to the effect that
any person claiming land under color
of title made in good faith, who shall
during seven years remain in actual
possession of the land and pay all
taxes legally assessed thereon, shall
be adjudged the owner.
Another
statute is virtually the same as the
one above referred to, except during
the seven years the land shall remain
vacant and unoccupied.
We have a number of cases in this
State where the plea under the above
statutes has been held to be good and
a great many where it was held not
sustained by the proof and the construction of these statutes is the same
as the strict construction under the
revenue law. That is, as said in an
early case in the Court of Appeals,"One who desires to avail himself of
these statutes must bring himself
strictly within their terms."
What
does or does not bring one strictly
within the terms of these statutes is
a matter of many decisions of the Supreme Court and Court of Appeals of
Colorado and space would not allow
me to discuss them here.
Many other statutes of limitation
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found in our general laws have been
invoked from time to time in support
of tax titles, but our court has consistently held that none apply except
the three above referred to.
There is one remaining procedure to
validate a tax title in this State which
is practiced with some success. That
is, at any time after the recording of
the tax deed an action may be brought
against the former owner in the nature of a suit to quiet title. If he does
not appear a judgment by default is
usually entered quieting and confirming the title in the tax title holder
against the former owner and all those
interested. If the law relative to service has been strictly and literally
complied with (which I find seldom
happens) the judgment of the court
gives a title which is indefeasible at
the future suit of the former owner.
If the former owner should appear in
the action and ask to have his title
quieted and the tax deed canceled, he
is then compelled to do equity and the
tax title holder receives back his purchase money with a good rate of interest, and the ends of the law are
humanely served-the former owner
has back his property and has paid
his taxes and the tax purchaser is
fully reimbursed.
There is another method which is
quaint, but I have often thought, all
things considered, that it is about the
best I know. I was trying a suit to
set aside a tax deed in Washington
County some years ago against a very
able and eloquent old lawyer who
lived out there. He went on the stand
to prove some item of his case and I
asked him on cross-examination if he
were a lawyer, if he had not been present there at numerous terms of court
and had seen many tax titles invalidated by the judgment of the court.
He admitted that this was true. I
then asked him how he expected to
ever make a title out of the instrument
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under which he was claiming. He
hesitated a moment and finally said
that he thought it could be done by
limitation, procrastination, litigation
and negotiation. After some years of
experience and investigation of the
subject I am persuaded that the old
man had evolved an idea that had in
it greater merit than appeared to a
casual observer.
In closing permit me to suggest that
after nearly thirty years of practice
and study of the law of tax titles, I
have concluded that inasmuch as practically every tax deed means uncer-

tainty and protracted litigation, and
inasmuch as a tax deed is not a title
worth considering in this State, the
entire law of tax sales, redemptions
and tax deeds ought to be re-written to
the end that somewhere in the procedure the rights of a stubborn, careless
and negligent tax-payer should be cut
off, extinguished and barred in a sane,
just and sensible way. Does it not
strike the Bar of this City and State
that a system, the only result of which
is litigation and doubt, should be replaced by a just system of certainty
and security?

Verbal Leases
By JESSE H. SHERMAN, Esq.
of the Denver Bar
Under our Statute of Frauds, every
contract for the sale of real estate
must be in writing, yet a verbal lease
for the period of one year is valid and
enforceable. Not only is a verbal lease
for one year valid, but a lease for one
year to begin in future is also valid.
3 Colo. 287. 49 L.R.A. N.S. 820. It is
possible to make a verbal lease for
one year and then tack upon such
lease another verbal lease for another
year to begin at the expiration of the
first year. This virtually permits a
verbal agreement to cover a two year
period, and no one knows how many
times this process could be repeated.
The purpose of a written contract
is to perpetuate the agreement of the
parties in such permanent form that it
cannot be disputed. The wisdom of
requiring contracts for the sale of real
estate to be in writing is so apparent
that no one would have this law
changed, but the wisdom of permitting
leases to rest in parol is not so al)parent, even though the term is limited.
If there ever was any justification for
a verbal lease, conditions have now

changed so that the law should be
abolished.
Recognizing the uncertainty of verbal contracts, the law wisely refuses
to enforce a verbal contract for the
sale of real estate, and the law makes
no distinction in the value of the real
estate involved. It requires all such
contracts to be in writing, and all verbal contracts for the sale of real estate are condemned, whether the
property is worth $1,000.00 or only
$100.00. All opportunity for disagreement is removed by requiring written
agreements in every case.
There is just as great an opportunity for a misunderstanding over a
lease for one year as there is over a
lease for ten years, yet the law requires a ten year lease to be in writing
and it places its stamp of approval
upon the one year verbal lease. Instead of requiing the same certainty
in respect to a short time lease which
it requires of a long time lease, the law
invites the parties to enter into a
verbal lease for one year with all its
uncertainties and then offers the good
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services of its courts in an attempt to
settle the controversies which arise.
Under our laws a very informal
agreement can be construed into a
lease where the tenant is in possession of the property, and the removal
of a dishonest and irresponsible tenant is often a serious matter. The
owner often finds that he has unconsciously used language which can be
construed into a lease or an extension
of a lease, and many landlords are
afraid to talk to their tenants, except
in the presence of witnesses for fear
that the tenant and his family may
conspire to place a false construction
upon a most informal conversation
concerning the property. Trivial conversations often lead to serious results. A tenant from month to month
may request his landlord to paint his
kitchen floor. The landlord in return
may offer to furnish the material upon
the condition that the tenant will do
the work. The tenant accepts the
paint with the remark that he will
not do the work if he is obliged to
move under the uncertain tenure of a
month to month tenancy.
Notwithstanding this remark, the landlord
leaves the paint and the tenant applies it. The beginning of a controversy has started and a few more such
informal conversations will grow into
a lease and then there is an appeal to
the courts. The parties themselves
cannot repeat the actual conversation
which took place, but the tenant in
his zeal to remain may be expected to
place a construction upon it most favorable to himself, and the landlord
can be expected to be most positive
to the contrary. The jury has the
last guess; all because the agreement
was not in writing.
The whole system of verbal leases
is wrong. A law requiring all leases
to be in writing would create no greater hardship upon the parties than the
law requiring written contracts in case

of sale. If the law should declare
every tenant of real property a tenant at will, or from month to month,
in the absence of a written agreement,
the parties could easily protect themselves by a written agreement if their
contract covered any different or
greater period.
In nearly all, if not all the states,
the validity of short time verbal leases
is recognized, but of late years legislation has been growing up in an attempt to correct the evils growing out
of such laws. In New York a statute
has been passed by which all agreements for the use and occupation of
real estate in the City of New York
which do not particularly specify the
duration of the occupation shall be
deemed to expire on October 1st next
after the possession commences under
the agreement.
In Wyoming a law has been passed
requiring all extensions of leases to
be In writing.
These laws recognize the uncertainty of verbal agreements and are a
move in the right direction, but they
start in at the wrong end of the problem. Instead of legislation attempting
to correct the evils growing out of
verbal leases, the evil itself should be
prevented by removing the cause. The
cause can be removed by requiring all
leases, agreements for leases and extensions of leases to be in writing.

Even as You and I
"A fool there was, and he saved
some rocks,
Even as you and I;
But he took them out of the old strong
box
When a salesman called with some
wildcat stocks,
And the fool was stripped right down
to his socks,
Even as you and I."
-Tacoma Better Business Bureau
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Real Estate Title Insurance
By GOLDING FAIRFIELD, Esq.
of the Denver Bar
Definition:
"Title insurance refers to land or
an interest therein, and is an agreement whereby the insurer, for a
valuable consideration, agrees to indemnify the insured in a specific
amount against loss through defects
of title to real estate wherein the
latter has an interest, either as purchaser or otherwise * * * Title insurance is not mere guess work, nor
is it a wager; it is based upon careful examination of the muniments of
title, and the exercise of judgment
by skilled conveyancers." (38 CYC
344-5)
An opinion from a Pennsylvania
court contains the following definition of title insurance: "The quality
of a title is a matter of opinion, as
to which even men learned in the
law of real estate may differ. A policy of title insurance means the
opinion of the Company which issues it, as to the validity of the title,
backed by an agreement to make
that opinion good, in case it should
prove to be mistaken and loss
should result in consequence to the
insured."
Foehrenbach v German
American Title Co. 217 Pa. St. 33,
66 Atl 561.
History:
In a work published in 1853 there
is mentioned "The Law Property
Assurance and Trust Society" the
purpose of said society being the
insurance of real estate titles and
guaranteeing repayment of loans
and mortgages (Frances Annals of
Life Insurance, page 291).
In the year 1871 there was published in this country a "plan for
the insurance of titles and mortgages" by means of a corporation to

be called the Title Warranty Company. Title guaranty insurance was
first undertaken in Philadelphia in
1876 by the Real Estate Title and
Trust Company. The activity of the
real estate market in Philadelphia
because of the Centennial Exposition, and the unsatisfactory methods
then employed for evidencing real
estate titles, induced a number of
the Philadelphia business men to
call a meeting to consider an improvement of the situation. The result was the organization of this
company.
Today there are three
large companies insuring real estate
titles in Philadelphia and several
smaller ones, and that is now practically the only method there employed for evidencing real estate
titles.
The formation of the Philadelphia
company was followed in succession
by companies in Baltimore, Washington, Boston, Chicago, New York
and Los Angeles, and throughout
the principal cities of this country.
In 1883 the Title Guarantee and
Trust Company of New York was
organized, its purpose being to copy
the records of real estate in the
Counties of New York and Kings
and to examine and guarantee titles.
In 1885 the Lawyers Title Insurance
Company was organized under the
general act of 1885, to insure titles
and has carried on business in New
York City since 1887, having at this
time a capital and surplus of $16,000,000. In 1887 a title insurance company was organized in Chicago and
title insurance is an approved method
of evidencing title in that city. Los
Angeles started title insurance in
1888 and today abstracts are un-
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known in southern California and in
fact are used very little in any part
of the state.
Vance on Insurance (590) say that
"the business has become very extensive, every considerable city having one or more title companies
which unite the business of examining titles with that of insuring them.
The thoroughness which characterizes the work of these companies is
attested by the remarkably small
number of cases involving title insurance that are to be found in the
reports."
The 1926 directory of The American Title Association lists four hundred
title
guaranty
companies
among its active members. There
are also other title companies which
do not happen to be members of
this association.
The business of title insurance is
carried on to-day almost exclusively
by insurance companies incorporated under state laws prescribing
their powers and limitations and
providing for state regulation; and
in the insurance laws of the several
states these corporations are placed
upon substantially the same footing
and are made subject to the same
rules as apply to other insurance
companies excepting so far as the
character of the business transacted
by these corporations differs from
that transacted by other insurance
companies. (38 CYC 354)
To illustrate the growth of title
insurance business in the United
States the record of one company is
illuminating. The Union Title and
Guaranty Company of Detroit, Michigan, started writing title insurance
in 1921. That year it wrote policies
aggregating $1,000,000.
In 1922 it
wrote policies amounting to approximately $13,000,000. In 1923 the policies amounted to $33,000,000, in
1924 to $49,500,000 and in 1925 to
$112,000,000.
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It is interesting to note that Colorado has had a special statute on
the organization of title guaranty
companies since the year 1887.
Among other things the act requires
that no such company shall be organized with a less capital than
$100,000 and that such company
shall not organize and proceed
to business under the act until all
of the stock shall have been subscribed for and the whole amount
actually paid in in cash.
Marketability:
As to whether or not a given real
estate title is "marketable" attorneys differ and will differ so long as
we retain our present system of conveyancing. It may be interesting to
note how title insurance companies
handle thfls proposition. The Eastern companies insure "marketability" in their policies and have done
so for a great many years. The central and western companies in the
past have not to any great extent
insured "marketability" but have
provided protection against attack
or actual loss. At the present time
the tendency seems to be toward
insuring marketability. The writer
does not know of any title insurance
company that does not now make a
practice of insuring "marketability"
when the conditions of the title warrant it.
Losses:
Since title insurance is absolute
irrespective of real estate records
losses of various kinds occur in this
form of insurance. From the various sources of information available the principal losses of title insurance companies appear to be on
account of forgeries, mistakes or incompetence of public officials, mistakes and errors of employees, differences of opinion on legal matters, undisclosed heirs, conveyances
by persons under disability, undisclosed wills.
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Title insurance appears to be the
outgrowth of changing conditions in
business life. Real estate titles, the
basis of all wealth, are becoming more
and more complex.
New decisions
appear from our courts each day, involving points of real estate law.
State legislatures each year create
new laws concerning real estate and
our National Congress is passing similar laws and creating federal liens.
Abstracts of title are becoming larger
and more bulky. The average attorney, considering the time and responsibility involved, is inadequately compensated for title opinions. Under the
present system of title examination
there is a constant duplication of work
and a constantly occurring difference
of opinion all of which slows down the
closing of real estate transactions.
Our courts are recognizing more and
more the place that title insurance occupies in a community. In a case decided this year by the Wisconsin Supreme Court a mortgagee was asserting the lien of his mortgage against
an innocent purchaser of the real estate who had relied on an abstract
compiled from the public records. A
release of this mortgage regular in all
respects appeared of record. It developed that this release was a forgery. The Court said in part:
It is firmly established in every
Jurisdiction that a lien of a mortgage properly recorded, cannot ordinarily be destroyed by a forged
release. * * * Our recording system is the result of years of development and is the product of
the best thought and efforts of experts in their line; and notwithstanding that, it is far from being
perfect and is still open to many
improvements. The defects and
shortcomings of the system have
of recent years been disclosed,
and in order to meet a situation
like the one here presented title
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guaranty companies have been
chartered to do business for the
express purpose of indemnifying
those who have become the victims of criminal operations or of
the ignorance or negligence of the
recording officers. For a trifling
percentage such a policy of indemnity may be readily procured
everywhere, and such guaranties
as a title company affords could
readily have been procured by
those who will be obliged to suffer the loss in the instant case.
Mergener v Fuhr (Wis) 208 NW
271.
Undoubtedly for many years the abstract system has served the public
and has proven a satisfactory means
of handling the transfer of land titles.
In all probability the abstract system
will continue for some years to come,
particularly in communities where
transfers are few and where (generally speaking) the buyer or his representative is personally acquainted
with the seller and the latter's known
possession of the land.
The writer has attempted to present
In a very brief way the subject of title
insurance. Although of recent origin,
in comparison to other forms of insurance, it has had a remarkable
growth in this country, and seems
destined to succeed by meeting a
growing demand for this sort of service. Arguments in favor of this form
of insurance have been intentionally
omitted from this paper.
EDITOR's NoE.-Title Insurance, although comparatively new, is one
which is fast attaining considerable
preeminence in the business world.
The editors are fortunate in having an
additional article on the subject, contributed by Hon. Herbert Becker, Vice
President, Chicago Title and Trust
Company, which will be printed in the
next issue.
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The Making of An Abstract
By MINNIE H. OAKES
(Manager, The Landon Abstract Company, o1 Denver)
No authentic information is obtainable as to the exact time abstracts of
title were first made. Many authorities claim that the making of abstracts
of title originated in England in the
latter part of the eighteenth century,
but we may go back even to the Bible,
where we read that Jeremiah bought
from his cousin, Hanameel, a field in
Anathoth for seventeen shekels of
silver, "subscribed the evidence and
sealed it and took witnesses" and was
int3tructed to take "this evidence of
the purchase, both which is sealed and
this evidence which is open and put
them in an earthen vessel, that they
may continue many days".
Formerly, land was passed on by the
law of descent or distribution, and the
deeds or evidences of purchase, documents and mementoes were safely
kept in urns or metallic boxes, labelled, and handed down from one generation to another. When values were
low, and transfers were few, this plan
was practicable. Later, as both increased, and the buyer became more
concerned as to his property rights,
a system of registration of these metal
boxes containing the muniments of
title was adopted. About 1875, it became an English practice for the Vendor to have his solicitor prepare a synopsis or chain of title from these
documents, together with family histories, pedigrees and genealogies, thus
keeping the documents from going out
of his possession, and at the same
time permitting the Vendee to examine the title at his leisure. Owing
to the great loss of the solicitor's time
in arranging the documents, this practice led to the making of abstracts of
title as a separate business. The legal
profession took to this method more
readily in America than in England

where the idea originated, hence the
abstract and attorney system.
Abstracting of titles as a business is
now essentially American. The methods used in operating abstract
plants are constantly being modernized and the standards raised.
An abstract should be a complete,
accurate, epitomized history of a title
to a designated tract of land between
two specified dates. It should be a
condensed collection of material information from recorded evidence free
from any opinion as to the legal effect
of any instrument or as to the rights
of any parties named therein. The
progressive painstaking abstracter observes a concise, systematic method.
He compiles material data only, giving exact facts for the convenience of
the attorney, who is to determine the
relative rights and legal questions involved. He must not infringe on the
attorney's rights, but, at the same
time, he must eliminate irrelevant and
distracting details, thus affording the
examiner a convenient and speedy
means of ascertaining the state of a
vendor's title.
The competent abstracter should
have some knowledge of law, also of
conveyancing,
descent, inheritance
and such branches of law as affect
real estate. He should be able to construct a diagram or plat of any property. He must be familiar with local
records, changes in names of streets,
etc. If, for instance, he runs across
a description of the block bounded by
Clancy and Wapoola and F and G
streets he must know that this describes the Court House block bounded
by Court Place, Tremont, 15th and
16th streets. He should be able to
trace a description which "begins on
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the dividing line between the lands of
John Doe and Richard Roe where it
joins an irrigating ditch now used to
run the old mill, running thence to a
maple tree on the bank of the old bed
of the South Platte river, from thence
to the fence dividing the land of Geo.
Smith and Mary Jones etc." and he
must figure out the description from
maps and conveyances in existence
at the time the instrument was given.
Many advantages result from a harmonious relationship between the abstracter and the examining attorney.
Each should consider the other's
rights. Too many technicalities, too
much dictation, on the part of either
causes resentment. Honest, conscientious co-operation is essential to mutual success. Their relation to their
clients is similar. They both possess
confidences of vital importance, and
they are aware of the defects and
weaknesses of titles as well as clients.
The Denver records show the "Block
Book" where squatters claims were
registered as early as May 1859, but
the first Probate deed was not recorded until August 1865.
The City Charter was issued September 10, 1861, when the little towns
of Auraria, on the West side of the
junction of the South Platte river and
Cherry Creek, and St. Charles, on the
Eastern bank consolidated, and Denver sprang into existence. Then the
question of taxation came up, and gold
dust was considered legal tender by
order of the Legislative Council. A
portion of the old City Hall was swept
away in the flood of May 10, 1864, together with the municipal safe and all
valuable documents, and was never
recovered.
Mr. Hal Sayre of this city who is
the oldest abstracter in the State, began making abstracts in 1863, in Central City, when the gold excitement
was so great that it kept the receiving clerk in the recorder's office busy

every minute, the recorder's fee being
$2.50 for each deed. Mr. Sayre tells of
a mining deed conveying the Gunnell
Lode placed of record actually reading: "For and in consideration of one
hat (and d-d glad to get the hat) I
hereby convey" etc.
The big mining excitement in Gilpin
County began in 1863. Bela Buell was
County Clerk and Recorder, Hal Sayre
was his Deputy, and Horace Atkins,
Assistant Deputy. Mr. Buell dabbled
in mines and made quite a little money, then he decided to go to New York
to spend it. He left Sayre and Atkins
to run the place. Upon Buell's return
three months later, he found $14,000
in fees deposited in the bank, and a
force of 19 clerks. That fall, Sayre,
Atkins and Ed Parmelee decided to
start a regular abstract office at Central City. Sam Landon was their clerk.
Later they established an office at
Georgetown with Sam Landon in
charge. In 1874, Sam Landon took his
pay check and his bride and moved to
Denver. He went to work for Daniel
Witter, abstracter, on one of the two
sets of books now in use by The Landon Abstract Company. The Pueblo
people then wanted an abstract office,
so Mr. Parmelee left Georgetown and
made a set of abstract books in Pueblo, which are in use to-day.
About this time mining quieted
down, and the abstract business went
to the wall. Sayre and Parmelee locked up their Georgetown office, and the
books, numbering about 20 volumes,
remain stored there to-day, and may
be had at a reasonable figure. The
Gilpin County books, of Central City,
numbering about 30 volumes, are now
in the basement of Mr. Sayre's home.
They are complete down to 1873. Mr.
Sayre has offered them to the State
Historical Society where they will be
placed in the Museum at 14th Ave.
and Sherman St. In looking over the
Gilpin County records, one finds deeds
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and powers of attorney, a few scattered mortgages, numberless pre-emptions, but no wills. Men "died with
their boots on" in those days and had
no time to draw Wills.
One very interesting document of
record in Gilpin County, is a pledge,
signed by four or five prominent lawyers who had all been hard drinkers.
They mutually agreed to abstain from
drink, and moreover, should one of
them violate the pledge, he was to be
"ostracized, and considered incapable
of any respectable action thereafter".
John Howard, an old lawyer, a
unique character, in the early days
married a woman he met in Prescott,
Arizona. Later she took a fancy to
another man, it is reported, and came
to Denver with him. Howard wrote
out a Bill of Sale to the wife in favor
of the fellow she ran away with, "quit
claiming, releasing, transferring and
forever renouncing her in his favor".
Suggestion: possible substitute for
divorce.
Some very unusual and amusing incidents occasionally enliven the dull
routine of the abstracter. He is asked such questions as: "Do you furnish
abstracts of character?
Neighbors
have been talking about me and I
want an abstract". Not long since the
questioner "wrote her title clear to
mansions in the skies".
In the damp days of yesteryear, a
mixer of liquid refreshments of the
famous old Tortoni called and said,
"Rod Kavanaugh sent me for the extract". He was handed a pink covered
document. He studied it a moment,
then burst in laughter and explained
that he supposed what Kavanaugh
wanted was some syrup for the bar.
Formerly it was not unusual to be
asked if we sold "extracts" by the
quart, gallon or barrel.
The abstracter is frequently berated
for not showing title in some one who
has failed to record his deed, for not

showing a release of a certain trust
deed (also unrecorded).
A buyer
agreed to "consume" the mortgage on
the property he acquired.
On one occasion, a colored man
brought back his abstract on which
there appeared an outstanding tax
sale on improvements-covering the
taxes of the year prior to the date of
his patent. He objected vehemently
and vociferously argued that any assessment prior to the time he actually
received his patent was all wrong.
"No sah, no sah, 'taint right. Yo'
'caint recess a man's land till after
he
done gits his Pattern". Another man
bought a lot on the edge or bank of
Cherry Creek and when asked if he
wanted an abstract on his lot replied,
"Well, I hardly know. I suppose it
would be all right unless the high
water should come up some time and
wash it all away".
The abstracter's duty of uniting the
past with the present is not entirely
an unpleasant one.
"For he lives twice, who can at
once employ
The present well, and c'en the past
enjoy".
One Way to Get Good Title
Hamilton's recipe for obtaining good
title in ejectment, which he scribbled on the margin of a brief, in the
case of Livingston vs. Brown, in which
Chancellor Livingston claimed title to
a large tract of land in the possession
of the defendant and appeared in the
case in his own behalf, evidently was
intended to describe
Livingston's
title:
"Two or three void patents, several
old exparte surveys, one or two cases
of usurpation acquiesced in for a time,
but afterwards proved such; mix well
with half a dozen scriptural allusions,
some ghosts, fairies, elves, hobgoblins,
and a quantum suf. of eloquence".
-Estabrook 1901
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"Applicants"
The following applicants for admission to membership in the Denver Bar Association
will be voted on at the meeting of October 5, 1926.
S. W. JOHNSON:
Born at Abingdon, Iowa; a resident
of Colorado since 1881; admitted to
practice in Colorado in 1894; present
Judge of the District Court of the
First Judicial District; recommended by Albert J. Gould, Jr., and J. G.
Scott.
JOHN F. MAIL:
Born at Palentine, Illinois; obtained
the degrees of Bachelor of Arts,
Master of Arts and Bachelor of
Laws at De Pauw University in 1888;
was admitted to practice in Colorado in 1897; has been practicing in
Denver since that time; recommended by D. Edgar Wilson and Henry
A. Dubbs.
MARGARET B. CHRISTENSON:
Born in Fond du Lac, Wisconsin;
came to Colorado in 1915; received

A Burlesque Requirement Sheet
Sometime ago-a real estate agent who
had suffered long from attorney's requirements, expressed his ideas on the
subject in the following burlesque
opinion, supposed to have been written
on the letterhead of his counsel:
JONES, JONES, JONES & JONES
Attorneys at Law and Elsewhere
We have examined two abstracts,
four affidavits, one telegram and six
scraps of paper showing the title to
the following property in Hooppole
County, Illinois:
Beginning at a ripple in the Sangamon River, thence running rapidly
up and down said river 10 chains;
thence to a tin can in the prairie;
thence
meandering
across
the
prairie to a point, and thence return-

degree of Bachelor of Laws from
Westminster Law School in 1922;
admitted to practice in Colorado in
1922; now practicing independently;
recommended by Bertha V. Perry
and Hamlet J. Berry.
CHAUNCEY GROMAN WILSON:
Born in Blue Island, Illinois; came
to Colorado in 1919; received degree
of Bachelor of Laws from Denver
University in 1926; admitted to
practice in Colorado in 1926; recommended by Francis J. Knauss and
Richard B. Goudy.
CHARLE L. BEARD:
Born in Somerset, Kentucky; came
to Colorado in 1910; admitted to
practice in 1921; now engaged in
the practice with M. B. Waldron;
recommended by Albert J. Gould, Jr.,
and Earle F. Wingren.

ing gradually to the beginning, containing 20 acres according to survey
for purchaser and/or 30 acres according to sellers survey, including
and excluding all fish, tadpoles and
clam shells in said river.
According to said abstracts, we
hope, trust and pray that the title to
said property is vested in Thomas S.
Offenderfer, (unless he has died) subject to the following requirements:
1. An affidavit should be obtained
from the King of Siam stating whether
Columbus discovered America coram
nobis, and if not why not.
2. Provided that Jedusha Williams
who died in 1806 left no heirs other
than his thirteen children who signed
the deed scire facias.
3. At page 3%AA there appears a
pencil notation on the margin as fol-
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lows "Get toilet set and compact for
Edith."
A suit to quiet title should be brought
in the Supreme Court of the United
States to remove this cloud.
4. We advise that you buy some
other land.
Yours cheerfully,
Jones, Jones, Jones & Jones,
By Company.
P.S.-There is a mortgage on the property which should be released if, as,
and or when paid.
-Title News
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In Memoriam
Mr. Arthur C. Bartels, long a
practicing lawyer of this city
and a member of this Association, passed away during the
early part of this month.
President Marsh appointed
Messrs. Frank N. Bancroft, Herbert M. Munroe, and Charles R.
Bosworth, a committee, to attend
his funeral as representatives of
this Asscciation.

Farm Titles
By Ho-, . BENJAMIN GRIFFITII. of the Denver Bar
(formerly Attorney General, State of Colorado)
In the space accorded to the writer,
a few observations only may be offered that may prove of some interest
to the Profession.
Fortunately- for the peace of mind
of the average-lawyer, the very great
acreage of farm lands in the West
comes from the original patent of the
United States, based upon survey by
legal subdivision, and not by metes
and bounds as is so often the case in
the East.
As is well known, as soon as final
proof is made by the entryman, and a
Receiver's or Final Receipt is issued
to him by the local land office, he has
a title which he may sell, mortgage or
devise, even though his final muniment
of title, the patent has not been and
may never be issued.
A somewhat startling complication
arises when, e. g. the entryman mortgages his homestead after final receipt. He may still before patent relinquish his homestead to the Government and thus defeat this mortgage,
leaving the latter without any title to
support it. The only method of avoid-

ing this result is for the mortgagee to
file with the Land Office written notice
of his mortgage, whereupon a relinquishment is not accepted but the
title inures to the mortgagee. The
homesteader also by virtue of the Federal Statute may hold his land free
from any execution and levy based on
a debt incurred prior to the issuance
of the patent, without reference to the
date of Receiver's Receipt, which often
antedates the patent months and even
years.
Another very trying and serious
problem arises under our State law,
over the conveyance or mortgage of
a homestead which may have been
claimed by husband or wife in the
home. The statute not only requires
that the officer taking the acknowledgment must certify therein to examining the wife separate and apart from
the husband, but that separate examination must be made or the deed is
not binding. The average Notary Public will certify to a homestead acknowledgment and pay no attention to
the requirements thereof.
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A case arose in Western Colorado
as follows: A loan of $3,000. was made
to a husband and wife who gave as
security a deed of trust conveying
their farm on which a homestead had
been claimed. The deed of trust contained a homestead acknowledgment
in due form reciting the separate examination of the wife. Thereafter on
foreclosure proceedings, the defense
was made that in spite of the certificate of the Notary and the admitted
signature of the wife to the deed of
trust and the receipt of the loan by
husband and wife, yet the wife had not
actually been separate and apart from
the husband when the acknowledgment
was taken. The wife and husband so
testified. The Notary Public, Cashier
in a bank,-could not recollect clearly
the circumstance but stated that in
view of the certificate he was satisfied
that he had examined the wife separate and apart. The Court on this
conflicting evidence found for the husband and wife, and the mortgagee in
crder to proceed with the foreclosure
had to pay $2,000.00, the homestead
statutory valuation to the wife and
husband, which proved to be a dead
loss to the creditor and a windfall to
the other parties to the transaction to
which they were not, at least, morally
entitled.
About the only way that this strange
situation can be circumvented is an
independent investigation, in addition
to the examination of the records, as
to what actually took place before the
Notary.
Still another bugaboo in farm titles
is a deeded water right. The usual abstract covers land but not the water
appurtenant to it. But even though it
covers water also, the first document
in the chain of title is usually a statement of claim to water by all of the
original owners of the ditch, which
more often than not, is crudely prepared, perhaps not even setting forth
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the share or part of the water right
claimed by each. Later, a decree of
adjudication may be shown and as is
well known, no matter what its recitals
as to the ownership of water by the
individuals therein named, such decree
is not evidence or proof of title. Then
to further complicate matters, some
deeds may describe the water rights
specifically; others may refer to water
rights appurtenant to the land without concrete description of the water
while still others may make no reference to water in general or specific
terms and yet the title to the water
may pass under the general provisions
of the deed. So that an abstract to the
title of the water may aften throw
little light on the actual state of the
title. Here again the average lawyer
is relegated to an inquiry among the
present users and early settlers to
ascertain just what water has been
used on the tract of land in question,
in order to become satisfied as to title.
Fortunately, this situation is being
cleared up considerably in recent
years by modern methods of doing
business. A ditch of any considerable
size usually is conveyed to a Corporation and the various interests therein
are represented by stockholdings. Such
a method has proven to be satisfactory
and without complications to the title
examiner.
A word of commendation is due the
abstractors throughout the State of
Colorado for the care and thoroughness with which the usual abstract is
prepared.
There are abstract companies in this State which abstract the
records so thoroughly and so completely that there are many lawyers who
prefer to examine such an abstract
rather than the record itself. On the
other hand, in recent years, an abstractor in one Colorado County, borrowed
large sums of money on fictitious titles
on abstracts not only prepared by him
but on purported deeds, conveyances
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and mortgages,-fictitious of course,
and which bore a recorder's stamp of
the County in question, which recorder's stamp was forged but was identical with the genuine one used in that
County,-but as heretofore stated, the
instance in question is believed to be
the only case, in recent years at least,
of fraudulent ahstracts.
There are no restrictions in our law
with reference to abstract companies
or requirements that they must furnish
bonds as is so often the case in other
States, and yet the abstracts which
have been furnished to the legal profession have been, in the opinion of
the writer, far above the average of
other commonwealths.
Further, the people of this State are
apparently satisfied because they have
not seen fit, generally, to insure their

farm titles nor to have their title registered under what is known as the
Torrens Land Act. This Act, knGwn in
our statutes as Registration of Land
Titles and which may be invoked at
the option of the landowner, was first
passed some twenty-three years ago.
In a majority of the Counties of the
State, there is not a registered title
and in practically all of the large
Counties, all of the registered titles
may be counted upon the fingers of one
hand,-which brings us back to the
observation that the average hardworking abstractor in this State and
the underpaid lawyer, who has examined that abstract, are entitled to
no small gratitude from the public for
the stability and validity of the average record title in Colorado.

Recent Trial Court Decisions
(Editor's Note.-It is intended in
each issue of the Record to note interesting current decisions of all local
Trial Courts, including the United
States District Court, State District
Courts, the County Court, and the Justice Courts. The co-operation of the
members of the Bar is solicited in making this department a success. Any attorney having knowledge of such a
decision is requested to phone or mail
the title of the case to Victor Arthur
Miller, who will digest the decision for
this department. The names of the
Courts having no material for the current month will be omitted, due to
lack of space.)

Denver District Court
DIVISION V

JUDGE SACKMAN

Tenants in Common-Deeds of TrustRedemption-Contribution.
Facts: Partition-Plaintiff and defendant are tenants in common of real

estate subject to Deed of Trust to the
Public Trustee, securing note of $12,500.
After institution of suit, Deed of Trust
is foreclosed and property sold thereunder for $25,000. Defendant demands
and receives of the public trustee his
share of the surplus. Plaintiff redeems.
Plaintiff files a Supplemental bill setting up the foregoing facts and praying
title to the whole estate be decreed in
him. Upon demurrer to the Supplemental bill.
Held: Demurrer sustained.
Reasoning: The redemption of one
tenant in common inures to the benefit
of the other. The non-redeeming cotenant is nct estopped by the acceptance of his share of the proceeds of
the sale. The tenant redeeming is
entitled to contribution from his cotenant. To secure this he has a lien
on the co-tenant's share in the premises which lien after demand and refusal
of contribution may be enforced by
suit to foreclose and sale as if upon
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execution with the usual statutory
equity of redemption.
Mnrtin vs. Stock, No. 92350.

same upon hearing of motion for new
default.
Bank vs. Parkhurst, No. 9340

Divorce-Alimony-Conclusiveness
of Decree.

Process-Extradition-Exemption
for Service.

Upon motion to set aside
Facts:
decree and orders, previously entered
for temporary and permanent alimony,
it appeared that the same had been
entered upon due process and with
full jurisdiction, and that the trial was
Alimony being in aruncontested.
rears over a considerable period, a
showing in fact is made in support of
the motion, and for future modification.
Held: The decree might be modified
as to future effect but no relief could
be had as to alimony past due.
Reasoning: Decrees and orders relative to alimony, so far as the same
relate to installments past due, are as
conclusive as against attack as any
other form of judgment; but the continuing nature of an alimony decree is
such as to warrant its modification as
to prospective operation upon proper
showing.
Watson vs. Watson, No. 90090
Judgments-Defaults Set AsideTender of Costs.
Facts: A default judgment having
been taken, was set aside, the order
allowing five days to answer and requiring the payment of docket fee and
costs. The defendant filed the answer
and paid the docket fee but not the
costs. Upon and after motion for new
default, defendant tenders costs in
open court.
No default. Costs ordered
Held:
paid forthwith.
Code, section 75, and
Reasonings:
the Court's order relative to payment
of costs held not mandatory as to time.
The party setting aside default may
protect his status by payment of the

Facts: The defendant, a resident of
Texas being a fugitive from Colorado
Justice, was arrested on criminal complaint here and brought into this State
by process of extradition and put under bond to appear. At the trial be
was served with summons in a civil
case. Upon motion to quash.
Service of summons would
Held:
be quashed.
Non-resident brought
Reasoning:
into another State against his will and
by force of law alone, is exempt from
service while in such State solely on
such grounds.
Plettner vs. Dickson, No. 88540

"Bar." Sinister?
There's a false association
In this "Bar." abbreviation;
If it meant but "Barrister," we
would't mind,
But for "Barleycorn" and "Barrel"
To be given this apparel
By the dictionary seems a bit unkind.
-J. C. S.

Wild Oats for All
Mother (coming in at 2 A. M.)"You needn't have waited up for me,
Ysobel. I have my own latchkey."
Ysobel-"I know, mother, but somebody had to let Grannie in."-London
Opinion.

An Obvious Distinction
Judge: "You are charged with being a deserter from your wife. Is this
true?"
"No, judge; not a dePrisoner:
serter; a refugee."
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Prima Facie Evidence
Mrs. Carney rushed into her livingroom. "Oh, Walter," she cried, as she
panted for breath, "I dropped my diamond ring off my finger and I can't
find it anywhere."
"It's all right, Olive," said Walter;
"I came across it in my trousers
pocket."-Pittsburgh First.

No Further Inducement
A prominent New Orleans man
aboard a ship leaving New York for
Europe called the steward and asked:
"Are we outside the twelve-mile
limit?"
The steward said they were.
"Can I get anything I want-cocktails, whisky, wine-anything without
violating the law?"
He was told that he could.
"Then bring me a lemonade."-New
Orleans States.

Unanimous Jury
At an inquest on a case of suicide
recently held in England the verdict
was as follows:
"The jury are all of
one mind-temporarily insane."

Writ of Error
On the cover for September
There was "August" but remember
'Twas our most pretentious issue, so
we trust,
You at least enjoyed the reading,
And the word was not misleading
For we had a few contributors august.
-J. C. S.

Quite Solid
A .45-caliber revolver had been fired
at him, the bullet penetrating his skull
and entering the woodwork.-Tampa
paper.

A Noteworthy Achievement.!

I

From a small beginning with "stickers" fifty-three years ago to
a national system consisting of an individual service for each particular jurisdiction and requiring the publication of more than a supplement a day to keep this system up to date is a notable achievement.

i

But even more noteworthy still is the continuous and ever increasing patronage which this company enjoys from its thousands of

I
I

Isubscribers-

Which is indicative of the confidence and complete satisfaction
imposed in our publications by our subscribers as well as a tribute to
the efficiency and economics rendered by this indispensable service.
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Make an Asset
of a Liability!
When you advise your client to insure the
title of his property, you do that very thing.
It is a liability for you to assume all responsibility for passing on the legality or marketability of a title.
It is an asset for you--and your clientwhen you advise him to buy title insurance.
There is absolute protection for both of
you in title insurance.

The requirements of the Colorado State Law that $100,000 in cash
must be paid in before a Title Insurance Company may do business,
has been exceeded by this company more than three times over-our
paid-in cash capital being nearly $400,000.

Title
Giuaranty
Co
In Its Own Home-54O Glenarm
M.ELLIOTF HOUSTON
President

Assets Over
3/4 Million

Main 1175'
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THE ATTORNEY

for
THE ESTATE
IT is the established policy of the undersigned
banks that the attorney designating a bank in
a fiduciary capacity, shall act as attorney for
the estate.
UNITED STATES NATIONAL BANK
AMERIcAN NATIONAL BANK
COLORADO NATIONAL BANK

DENVER NATIONAL BANK
INTERNATIONAL TRUST Co.

.,

